
T'` q,`l<l   an

---1 ---

3TTIr aft 5Tqtap ,3Ttflffl(
Office of the Commissioner,
rfu  5frQca,  3i6HGlqia       ®

Central GST, Appeal Commissionerate-
Ahmedabad

dtQiTa  aTq],  {Ta¥a.  ul,  3TPITaTa  316..ICLiaic  3cootq.
CGST Bhavan,Revenue  Marg,Ambawadi,Ahmedabad-380015
fF  26305065-079  :           ad`ulq-tl  26305136  -079  :

Email- commra 11 -cexamd

DIN-20220164SW0000611036

Ftfig qtE

®

58o5    z'0   56oq

1FTEiT  i{=rquT     File  No     GAPPL/COM/CEXP/119/2021-Appeal-O/o  commr-CGST-Appl-Ahmedabad

rfu  erTfu  qquT  Order-ln-Appeal  Nos   AHM-EXCUS-002-APP-60/2021 -22
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3TrgEFFT  (oftd)  FT  FTfca
Passed  by Shri Akhilesh  Kumar,  Commissioner (Appeals)

Arising  out  of  Order-in-Original   Nos.   01/Supdt./SRN/2020  dated  30.12.2020,     passed  by  the
Supdt.,  Central GST & Central  Excise,  Rangelv,  Division-IV, Ahmedabad-North.

31u^lclct>tli  iFT  iFT  qu  qi]T  Name  & Address of the Appellant / Respondent

Appellant-    M/s.    Leamak    healthcare    Pvt.    Ltd.,    Sarkhej    Bavla    Highway,    Matoda,

Ahmedabad.

Respondent-     Superlntendent     Central     GST     &     Central     Excise`     Range-V,     Division-lv,
Ahmedabad-North.

a±  aTfaa  Eu  3TtPra  3TTin  a  etch  37B`7q  tFrm  €  al  qi;  FT  3TTin  tB  Ffa  zTe7TR€Tfa  iPra
qFTT  TTi{  He7TT  3ifeTat  ri  3Tife  IT  gideiuT  3Tha  HnIa  5T wiFffl  € I

Any  person  aggrieved  by this  Order-ln-Appeal  may file  an  appeal  or revision  application,  as tne
one  may be against such  order,  to the appropriate  authority  in the following way:

e]TTFT  iTT5i¥  tFT  giveruT  erraFT

Revision application to Government of India  :

:rm¥H=F¥IrSan¥#4Edi3FE=ft=#;FTrmth%Si:¥*¥rmvI,:
(I)            A  revislon  appllcation  lles  to  the  under  secretary,  to  the  Govt   of  India,  Revision  Appllcatlon  unit
Mlnistry  of  Finance,  Department  of  Revenue,  4th  Floor,  Jeevan  Deep  Bullding,  Parliament  Street,  New
Delhl  ,110  001  under Section  35EE  of the  CEA  1944  In  respect of the following  case,  governed  by f rst
proviso  to  sub-section  (1)  of Section-35  ibid  .

tli)        qfa  FTa  tfl  gfi  ri  FTFa  +  qq  ap  an  qwh  a  fan  .Tu€iTTT<  IT  3iiF  ffrRwi  a  "
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(11)           In  case  of any  loss  ofgoodswhere  the  lossoccurintransitfrom  afactorytoawarehouse  orto
another  factory  or  from  one  warehouse  to  another  durlng  the  course  of  processlng  of  the  goods  ln  a

I., Waf ?
It>    `.`:i-

se  or in  storage whether in  a  factory or in  a warehouse
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(A)        ln  case  of  rebate  of duty  of exclse  on  goods  exported  to  any  country  or territory outslde
India  of on  excisable  materlal  used  ln  the  manufacture  of the  goods whlch  are  exported
to  any  country or territory  outside  India.

lEEII

(8)

(2)

qR gr qFT grfflT fgiv fan rm a qiiF  (fro  {IT gr ri) frfu faFT TIT Eta a `

ln  case  of goods  exported  outside  lndla  export to  Nepal  or  Bhutan,  wlthout  payment  of
duty

%¥penI¥a¥%SS¥*RIalchRTapqu¥FT|=utrs¥2T*98chrmqu,=£

Credit   of   any   duty   allowed   to   be   utillzed   towards   payment   of   exclse   duty   on   fina`
productsundertheprovisionsofthisActortheRulesmadethereunderandsuchorder
ispassedbytheCommissloner(Appeals)onorafter,thedateappointedunderSec109
of the  Finance  (No.2) Act,1998.

`-``                                                                                                                                                  ®
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The  above  appllcation  shaH  be  made  ln  dupllcate  in  Form  No   EA-8  as  speclfied  under
Rule,  9 of Central  Excise  (Appeals)  Rules,  2001  wlthln  3  months from the  date on which
the order sought to  be appealed  against ls communicated  and  shaH be accompanied  by
two  coples  each  of  the  010  and  Order-In-Appeal   lt  should  also  be  accompanied  by  a
copyofTR-6ChallanevldencingpaymentofprescribedfeeasprescribedunderSection
35-EE of CEA,1944,   under Major Head  of Account.

fen erTaH 3 enq tlti fflFT RT TIf rna wi TIT wh FT a ch wi 2oo/- tiro FT Fit FT
3ife qa iEran RT ap iaTa d ffliIT d al  iooo/-   # tmu Elm a fflT I

The  revlsion  application  shan  be  accompanled  by  a  fee  of  Rs 200/-where  the  amount

:::°n'VRe:p':eEuoP::SLa°cneLac°rlessandRS1,000/-wheretheamountinvo|ved|smore.

rfuqT gr.  arfu i3fflH gr qu drtFT 3rittife' fflTathaFT' i} rfu 3Tfla -
Appeal to Custom,  Excise,  & Service Tax Appellate Tribunal.

(1)         an ENTiFT gr chum,  1944 q@ qTfl  35-fl/35i a; errfu-

(tF)

(a)

Under Sectlon  358/  35E  of CEA,1944  an  appeal  IIes to  .-

8qalaiaH  Tiae<  2  (1)  ¢  a  FT  3]i`TR a 3Tan qfr 3Tfro,  3Tan a qFTa + rfu gr,  an
Bffl[i=iT Eras  qu drS{ erilfilq iHiqTfagivT  {fife) di qfen un fiiin,  37EF€i"T +  2nd qi",

aqu 9]a]  ,3TFTaT  ,faTtT-,3]E7idFiiiE -380004

To  the west  regional  bench  of  Customs,  Excise  &  Service  Tax Appellate  Tribunal  (CESTAT)  at
2nd  floor,BahumaH   Bhawan,Asarwa,Glrdhar  Nagar,  Ahmedabad  ..   380004    in  case  of  appeals
other than  as  mentioned  in  para-2(i)  (a)  above.
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The   appeal  to  the  Appellate  Tribunal   shall   be  filed   in   quadruplicate   in  form   EA-3   as

prescribed    under    Rule    6    of    Central    Exclse(Appeal)    Rules,    2001    and    shall    be
panled  agalnst (one which  at least should  be accompanied  by a fee of Rs.1,000/-,
00/-and  Rs.10,000/-where  amount  of duty  /  penalty  /  demand  /  refund  ls  upto  5

Lac,  5  Lac to  50  Lac  and  above  50  Lac  respectively  in  the form  of crossed  bank draft in
favour  of  Asstt   Registar  of  a  branch  of  any  nominate  public  sector  bank  of  the  place
where  the  bench  of  any  nominate  public  sector  bank  of the  place  where  the  bench  of
the  Tribunal  is  situated.

(3)ueiferfual:apedrfu=FTi=S¥grFTSkrferaenRIed¥€¥¥#qanae¥st

ln  case  of the  order  covers  a  number of order-in-Original,  fee for each  0.I.0.  should  be
paid   in   the   aforesald   manner  not  withstanding   the  fact  that  the   one   appeal   to   the
Appellant  Tribunal  or  the  one  application  to  the  Central  Govt.  As  the  case  may  be,  is
filled  to  avoid  scriptoria  work  if excising  Rs.1  Iacs fee  of Rs.100/-for each.
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accom
Rs.5,0

F3rfu¥27figrg£7o#?#ff=Sdi¥#¥5¥OFTffl-RT_3ha#
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One  copy  of application  or 0.I.0.  as the  case  may be,  and  the  order of the  adjournment
authority shall   a  court fee  stamp  of  Rs 6 50  paise  as  prescribed  under scheduled-I  item
of the court fee Act,1975  as amended.

pr ch{ wlha quth q} fin ed nd fan an ch{ Tft eHFT 3TTrfu ffu rmT a ch th Fc,q5,
a=flq gi=qTii] giS qu aqTa5{ 3TRE ffl"Trm  (dTqifaia) fin,  1982 i fin a I

Attention in  invited to the rules covering these and other related matter contended  in th\e
Customs,  Excise  & Service Tax Appellate Tribunal  (Procedure)  Rules,  1982.

th  gr.  Sift  en<T  gap  qu `haTq5i  3Trm  RTrfuiRT _arm,  d>  rfu  errm tS nd  i
rfu arJT (i>t`iiitiiid)  qu    aB (ptiii.tii\-)  tFT   lot,'„  S aa]T  zFr]T  3riand a I Fralf*,   3TfaiRT Tf dFT  ro

apgqp    a    I(Section   35  F  of the Central  Excise Act,1944,  Sectlon  83  &  Sectlon  86 of the  Finance Act,
1994)

a#3EqTz9.ras3iferfuapa73trfu`!ffla""rfuflFTaT"(D`it}i)emancletl)-
(I)             tL`pt`t„uijus  liD*a€ETf}chffaofQ1-:

(ii)       fin7Ti]agivxpflTrflt
(iii)      ¢aata;f3Efana7fin6a;a¥atruftr

'>qFi±an'afir3rdta'#qFatFaarrfugaaT#,3Tth5T'rfued*ftrtFQTJanfan7FTTF.

For  an  appeal to  be filed  before  the  CESTAT,10%  of the  Duty  &  Penalty confirmed by
the  Appellate  Commissioner  would   have  to  be  pre-deposited,   provided  that  the  pre-
deposit amount shaH  not exceed  Rs  10 Crores   lt may be  noted that the pre-deposit is a
mandatory  condition  for  fil.ing   appeal   before  CESTAT    (Section  35  C  (2A)  and  35  F  of  the
Central  Excise Act,1944,  Section  83 &  Section  86 of the  Flnance Act,1994)

Under Central  Excise and  Service Tax,  "Duty demanded" shall  include:
(i)           amountdeterminedundersectlon  11  D;
(ii)          amount of erroneous cenvat credittaken;
(iii)         amountpayable  underRule6  ofthecenvatcreditRules.-    -      i -i V    -  ____  -'_

;  1;0;O apTaTa ER 3it 5i¥ aH ate faaffi a aT au3 *  io% !57iaTa tFT dPr en ed  *1

ln view of above,  an  appeal  against thls order shall  lie  before the Tribunal  on  payment of
y  demanded  where  duty  or  duty  and  penalty  are  in  dispute,  or  penalty,  wheref  the  dut

alone  .is  in  dispute."
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ORDER-IN-APPEAL

1.          This  order  arises  out  of an  appeal  filed  by  M/s.  Leamak  Healthcare  pvt.

Ltd.,  Sarkhej-Bavla  Highway,  Matoda,  Ahmedabad  (hereinafter  referred  to  as
`appe//ar)f')     against     Order     ln     Original      No.      01/Supdt/SRN/2020     dated

30.12.2020  (hereinafter  referred  to  as  `the  /.rr)pugr)ed  orc/er?   passed   by  the

Superintendent,          CGST          &         Central          Excise,          AR-V,          Division-IV,

Commissionerate:Ahmedabad-North       (hereinafter      referred      to      as      `fhe

adjudicating  authorityr).

2.          Facts  of  the  case,   in   brief,  are  that  the  appellant  was   holding   Central

Excise  Registration   No.  AAACL6538KXM001  and  engaged`  ir,  the  manufacture

r)f   goods   viz.    Medicaments   and    Sugar   Boiled    Confectionery   falling    under

C.hapter  30  &  17  of  the  Central   Excise  Tariff  Act,   1985.   During  the  course  of

audit  of  the  financial  records  of  the  appellant,  it  was  observed  that  they  had

t:aken  Cenvat  Credit  of  Service  Tax  on  various  services  utilized  towards  their

Wl.nd   Mill,   considering   such   services   as   ``input   services''.   The   said   services

were    towards    Rent    Certification,    Operation    &    Maintenance    (O&M)    and

insurance  of  the   Wind   Mill,   which   are   installed   in   Kutch   District  of  Gujarat,

which  is  far  away  from  the  factory  premises.  In  pursuance  of the  issuance  of

Audit  Report  No.  302  of 2012-13  dated  26.04.2013,  the  appellant  was  issued

Show    Cause    Notice    dated     03.06.2014    demanding     an     amount    of    Rs.

1,73,136/-for   the   period   from   June,   2011   to   February,   2014   and   also   a

Show  Cause  Notice  dated  06.02.2015  demanding  an  amount  of  Rs.  78,358/-

for the  period  from  March,  2014  to  November,  2014.

2.1                     Thereafter,   the   appellant   vide   their   let:ters   dated   23.10.2015   &

:..6.11.2016  informed  that  they  have  not  availed  the  Cenvat  Credit  of  Service

Tax   on   said   services   for   the   period   from   December,   2014   to   September,

2015   &  October,   2015   to   October,   2016.   Subsequently,   the   appellant  vide

their   letter   dated   04.07.2017   informed   that   they   had   availed   the   Cenvat

Credit  on   input  services,   related   to   Wind   Mill,   amounting   to   Rs.1,47,147/-

for  the   period   from   November,   2016   to   June,   2017.   Accordingly,   a   Show

Cause     Notice     vide     F.No.     AR-V/Leamak     SCN-Wind      Mill/2017-18     dated

25.09.2017  was  issued  to  the  appellant  under  Section   llA(7A)  of  the  Central

Excise  Act,1944,  demanding   Cenvat  Credlt  of  Rs.1,47,147/-under  Rule   14

of the  Cenvat  Credit  Rules,  2004  read  with  Section   llA  of  the  Central  Excise

^`ct,    1944,   alongwith    Interest   under   Section    llAA   of   Central    Excise   Act,

]944.   Penalty   was   also   proposed   on   the   appellant   under  the   provlslons   of

Page 4 of 10
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Rule   15(2)   of   Cenvat   Credit   Rules,   2004   read   with   Section    llAC   of   the

Central  Excise  Act,   1944.

2.2       The   Show   Cause    Notice   issued   from    F.No.    AR-V/Leamak   SCN-Wind

Mill/2017-18   dated    25.09.2017    has   been   adjudicated   by   the   adjudicating

authority  vi.de  the  impugned  order,  as  briefly  reproduced  below:

(i)      He  disallowed   the  Cenvat  Credit  of  Service  Tax  of  BS.1,47,14Z±    `'
wrongly   availed   by   the   appellant   in   respect   of  services   viz.   Rent

Certification,    Operation    and    Maint:enance    and    Insurance    of   the

Wind   Mill,   which   is   installed   far   away   from   the   factory   premlses

and  ordered  to  recover  t:he  same  from  them  under  the  provlsions

of  Section   llA(5)  of  Central  Excise  Act,1944  read  with  Rule   14  of     T

the   Cenvat   Credit   Rules,   2004,alongwith   interest   thereon   at   the

applicable  rate  under  the  provisions  of  Section  llAA  of the  Central

Excise   Act,   1944   read   with   Rule   14   of  the   Cenvat   Credit   Rules,

20041

(ii)    Penalty   of   Rs.    1,47,147/-    has    been    imposed    on    the   appellant
under   the   provisions   of  Section   llAC   of  the   Central   Excise   Act,      T

1944readwith  Rule  15(2)  of the  Cenvat  Credit  Rules,  2004.

3.          Being  aggrieved  with  the  impugned  order,  the  appellant  preferred  the

present  appeal,  on  the  following  grounds,  as  reproduced  below:

3.1       The  matter  is  directly  covered  in  favor  of the  appellant  by  Larger  bench

of Tribunal  Order  dated  29.07.2015.  The   Larger   bench   of   Tribunal   Order   is

based    on    the    Bombay    High    Court    decision    in    the    case    of    Endurance

Technologies.   Following  the  Larger  Bench   Order,  the  Tribunal   in  the  case  of

Meghdev  Enterprise  and  others  have  allowed  the  appeal  and   permitted  the

credit.

3.2      The    mat:ter    ls    also    covered     by    declsions    dated     22.092017    and

12.12.2017  in  t:he  appellant's  own  case.

3.3       The   adjudicating   authority   has   chosen   to   rely   on   all   earlier   decision

which  has  resulted   into  reference  to  Larger  Bench.  The  earlier  decisions  will

not   apply    in    view   of   later   Larger   Bench    decision.    Further,    the   order   of

Gujarat   High   Court   relied   upon    in   the   impugned   order   is   only   order   for

admission  of Tax  Appeal  and  admission  of appeal  has  no  precedential  value.

3,4      The   matter   in   the   present   case   is   identical   and   since   the   issue   is

directly  covered  on   merit  by  precedent  decision   of  Larger  Bench   of  Tribunal

ell    as    the    Bombay    High    Court,    appellant    has    not    made    detailed
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submissions.     Appellant    craves     leave    to     make     detalled     submissions,     If

required.

3.4.1                As   per  the   policy   announced   by   Govt.   of  India,   of  incentive   for

private  investment  in  wind  energy,  an  industrlal  undertaklng  can  set  up  wind

farm  for  captive  generation   of  electricity  at  the  identified   sites.   The   Gujarat

Electriclty  Board   (GEB)   has  agreed  for  wheeling  arrangement  where  under  it

will  transmit  t:he  power  generated  by  the  wind  farm  to  the  factory  slte  of  t:he

industrial    undertaking   at   a   fixed   wheeling   charge   irrespectlve   of   distance

from   the    wind    farm.    As    per   the    arrangement    wlth    GEB,    the    electricity

generated   at   wind   farm   will   be   supplied   to   GEB   which   in   turn   supply   the

electricity  to  the  factory  after  deducting  wheeling   charges.   GEB  bills  for  the

electricity    consumed    by    the    factory,    however,    give    adjustment    of    the

electricity  supplied  by  the  wind  farm.  Once  it  is  established  that  the  appellant

are  given  credit  of  the  electricity  generated  at  wind  farm,  it  is  clear  that  the

electricity   generated   at   wind   farm   is   used   in   the   manufacture   of   dutiable

products  and  also  it  is  clear  that  electricity  so  generated  at  wlnd  site   is  used

captively  by  the  appellant.

3.4.2                The   services   received   at   wind   mill   will   qualify   as   Input   service

under  the   Cenvat   Rules.   Rule   2(I)   of  the   Cenvat  Credlt   Rules,   2004   clefines
`input  service'  as  follows:

"(I)  'input service'  means  any  service

(I)    used    by    a    provider   of   [output   service]    for   provlding    an    output
service;  or

(ii)   used   by   a   manufacturer,   whether   directly   or   indirectly, in    or    in

relation   to   the   manufacture   of   final    Products   and   clearance   of   final

products  upto the  place of removal,
and   Includes   services   used   in   relation   to   modernisation,   renovation   or

repalrs  of  a  factory,   premises  of  provider  of  output  servlce  or  an  office

relating  to  such  factory  or  premises,  advertisement  or  sales  promotion,
market   research,   storage   upto  the   place   of   removal,   procurement   oF
inputs,   accounting,   auditing,   financing,   recrul[ment  and   quallty  control,

coachlng     and     tralning,     computer    networking,     credlt     rating,     share

registry,       security,       business       exhibition,       legal       services,       Inward

transportation   of   inputs   or   capital   goods   and   outward   transportation

upto the  place  of removal;"

In  view  of  the  first  clause  of  the  above  definition,   everv  service   used

directly   or   Indirectly,   in   or   in   relatlon   to   the   manufacture   of  flnal   products.

The  place  where  the  input  service   ls   received   or  used   ls  immaterial   for  the

purpose  of this  clause.

Further,   the  scope   of  the  term   ``in   or  in   relation   to'',   as   mentioned   ln

the    above    definition    of   `input   service'    is    very    wide    and    expanslve,    The

Page  6  of  10
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appellant   relied    upon   ]'udgments   of   (i)    Hon'ble   Supreme   Court   in   case   of

Collector  of  Central   Excise   Vs.   Rajasthan   State  Chemical   Works   [1991   (55)

ELT  444   (S.C)].   (ii)   Union   of  India   Vs.   Ahmedabad   Electricity   Co.   Ltd.   [2003

(158)   ELT   3   (SC)]   (iii)   Hon'ble   CESTAT   in   case   of   Unlon   Carbide   India   Ltd

Vs.  CCE,  Calcutta   [1996  (86)  ELT  613]

Accordingly,   the  appellant  submit  that  the   services   avalled   in   respect

of   power    plant    are    covered    by   the    definition    cif   `input    service'   as    such

services   are   used   in   or   in   relation   to   the   manufacture   of  t:he   final   product.

Further,    in    order   to    fall    under   the    definition    of   `input    servlce',    I.t    ls    not

required    that    such    service    should     be    received    in    the    factory    of    the

manufacture  of the  final  products  as  provisions  of  t:he  rules,  as  regards  input

service   are   qua   the   manufacturer   and    not   qua   the   factory.    Hence,    the

operation,  malntenance  or  repalr  services  received  ln  respect  of  the  wlnd  mill

plant  will  qualify  as  `input  service'.

3.4.3                As   per   the   provision   of   Rule   4(1)   of  the   Cenvat   Credit   Rules,

2004,   Cenvat   Credit   can   be   availed   when   the   Inputs   are   received   in   the

factory.   Similar  restrictions  do   not  exist  as   regards   Cenvat   Credit  on   Input

services.  Further,  in  terms  of the  provisions  of  Rule  3(1)  of the  Cenvat  Credit

Rules,   2004   also,   unlike   in   respect  of  the   Capital   Goods  or  Inputs,   it   ls   not

necessary    that     input    services     should     be     received     in     the     factory     of

manufacturer.   Hon'ble   CESTAT   in   case   of   Indian   Rayon   Limited   [2006   (4)

STR  79],  while  allowing  the  Cenvat  Credit  on  mobile  phone  services  has  held

that  in  order  to  qualify  under  t:he  deflnitlon  of  `input  service'  it  is  not  required

that  the  service  has  to  be  received  in  the  factory  of  production.

3.4.5                The   appellant   relied    upon    the   judgment   of   Hon'ble    Supreme

Court  in  case  of  Vikram  Cement  reportec]  in   [2006  (197)  ELT  145]  whereln  it

is   held   that  the   capital   goods   used   in   the   captive   mines   will   be   eligible   for

Cenvat  Credit.  The   appellant  submit  that  the   entire   electricity  generated   ln

wind  mill  is  exclusively  used  by  them  for  manufacturing  of  dutiable  products.

It  is  not  the  case  of the  department  that  the  electricity  generated  in  the  wind

farm  is  supplied  to  third  party.  Accordingly,  the  law  laid  down   by  the  Hon'ble

Supreme  Court  in   the  case  of  Vikram   Cement  wHl   be   squarely   applicable  to

the  facts  of  the  present  case.   Hence,  the  Cenvat  Credit  availed  on  the  input

services  recelved  at  wind  mill  site  cannot  be  denied.

3.4.6                The  appellant  also  relied   upon  the  judgments  of  Hon'ble  CESTAT

in   case   of  Sanghi   Industries   Ltd.   Vs.   CCE,   Ra].kot   wherein   Hon'ble  Trlbunal

vide    Final    Order    No,    A/872/WZB/And/08    and    also    vide    Final    Order    No.

/WZB/Ahd/08   held   that   the   services   received   in   the   captive   power
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plant  would  qualify  under  the  definitlon  of  `Input  service'.

3.4.7               The   appellant   further   submitted   that   any   service   received   and

which   is   commercially   required   for   the   benefit   or   for   carrying   on   of   the

business  of the  manufacturer,  is  covered  by  the  expression  `actlvitles  relat.ing

to  business'.  In  the  present  case,  erect,on  of the  power  plant  was  very  much

required  for  effective  functioning   of  the  factory  of  production   as  power  is  a

major  input  for  manufacturing  the  final  products  which  is  being  generated  in

the  wind  farm.  The  entire  electricity  generated  in  the  captive  power  plant  is

sent   to    the    factory    and    is    used    in    the    manufacture    of   final    products.

Therefore,   the  services  received  in   respect  of  operatlon  and   niaintenance  of

power   plant,   which   generate   electricitv,   would   fall   within   the   scope   of  `the

activities    relating    to    business'   and    hence,    the    services    received    by    the

dppellant  do  qualify  as  `input  service'.

3.5                    The    appellant    further    submitted    that    when    the    duty    is    not

payable,    question    of    interest    or    penalty    does    not    arise.     Further,    the
Intimation   letter   dated   29.05.2013   is   on   record   with   the   office   of   Deputy

Commissioner.      Subsequently,      the      department      had      also      sought     for

information     and     same     were    supplied     under    letter    dated     05.03.2014.

Therefore,   it   cannot   be   said   that   the   appellant   had   availed   credit   without

intimation  to  the  department.  It  is  submitted  that  when  as  far  back  in  2013,

1'he   appellant   had    Intimated    the   fact   of   availing    credit,    t:he   Show   Cause

Notice  dated   June,   2014  covering   the   period   from  June,   2011   to   February,

2014   is   barred   by   limitation.   The   extended   period   is   not   available   to   the

department.

:i.5.1                Even  otherwise,  the  issue  was  debatable  and  there  are  contrary

jlldgments  as  to  availability  of  Credit.  The  matter  was,  therefore,  referred  to

Larger  Bench,  This  also  shows  that  two  views  were  possible  and  therefore,

the  matter  being   interpretation  of  law  involving   possible  different  views,   no

[]enalty  can  be  imposed.

4.            The    appellant    was    granted    oFportunity    for    personal     hearlng    on

26.10.2021  through  video  conferencing.   Shrl   S.  J.  Vyas,  Advocate,  appeared

for   personal   hearing   as   authorised   representative   of  the   appellant.   He   re-

i:erated  the  submissions  made  in  Appeal  Memorandum.

5.            I    have   carefully   gone   through   the   facts   of   the   case   available   on

record,   grounds   of   appeal   in   the   APFieal    Memorandum,    oral   submissions

made  by  the  appellant  at  the  time  of  hearing  and  the  case  laws  relied   upon

by  the  appellant  in  support  of  their  contentions.  The  issues  to  be  declded  in

the  present  appeal  are  as  under:
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(i)            Whether   the   demand   confirmed   against   the   appellant   vide   the

impugned  order,   disallowing  the Cenvat  Credit  of BLS.i,47,147/-
avai.led   in   respect   of   services   viz.   Rent   Certification,   ODeration

and    Maintenance    and Insurance    of the     Wind      Mill which     is

Installed     far     away     from     the     factory     premises,     under     the

provisions   of   Section    llA(5)   of   Central   Excise   Act,    1944   read

with   Rule  14  of  the  Cenvat  Credit  Rules,  2004,  alongwith  interest

thereon    under   the    provlsions   of   Section    llAA   of   the   Central

Excise  Act,   1944   read   with   Rule   14  of  the  Cenvat  Credit   Rules,

2004  is  legallhy  correct  or  otherwise?

(ii)           Whetherthe  penalty  of  Rs.1,47,147/-imposed   on  the  appellant

under  the   provisions  of  Section   llAC  of  the  Central   Excise  Act,

1944   readwith   Rule   15(2)   of  the   Cenvat  Credit   Rules,   2004,   is

legally  correct  or  ot:her\rvise?

6.            It   is   observed   from   the   case   records   that   the   Show   Cause   Notice

issued   in   the   present   case   demanding   `Wrongly   avalled   Cenvat   Credlt   on

O&M   Charges   and   Insurance   of   Wind   Mill'   for   the   period   from   `November,

2016  to  June,   2017'  is  a   periodical   Show  Cause   Not:ice   Issued   under  Section

llA(7A)    of    the    Central     Excise    Act,     1944,    which     has    been     issued    in

continuation  of  the  earlier  Show  Cause  Notice  dated   03.06.2014  demandlng

an   amount  of  Rs.   1,73,136/-[for  the   period   from   June,   2011   to   February,

2014]   and   Show   Cause   Notice  dated   06`.02.2015  demanding   an   amount  of

Rs.  78,358/-[for the  period  from  March,  2014  to  November,  2014].

6.1         It   is   further   observed   that   the   appellant   has   also   made   contention

that  the  matter  has   been   decided   in   thelr  favour  for  earlier  period.   Besldes

that   the   judicial    pronouncements   of   Larger   Bench    of   Tribunal    is    in    their

favour.   In   t:his   regard,   I   find   that  the   Commissloner  (Appeals),   Central  Tax,

Ahmedabad   vide   OIA   No.   AHM-EXCUS-C`02-APP-69-17-18   dated   22.09.2017

[covering  the  demand  for the  period  from  June,  2011  to  February,  2014]  and

also     vide     OIA     No.      AHM-EXCUS-002-APP-108-17-18     dated      12.10.2017

[covering  the  demand  for  the  period  from  March,  2014  to  November,  2014],

relying   on   the   decision   of  the   Hon'ble   High   Court,   Mumbai,   in   the   case   of

CCE,  Aurangabad  Versus  Endurance  Technology  Pvt.   Ltd.   reported  at  [2015,

TIOL-1371-HC-MUM-ST]     and     decision     of    the     Larger     Bench     of     Hon'ble

Tribunal,    Ahmedabad    in    the    case    of    Parry    Engg.    &    Electronics    P.    Ltd.

reported  at  [2015(40)  STR  243  (Tri.-LB)],   has  decided  the  case  in  favour  of

the   appellant   and   held   that   the   appellant   are   entitled   for   Cenvat   Credit   of

Service  Tax  on  rent  certificate,  operation  and   maintenance  of  their  Wlnd  MIII,

Dist-Kutch,  Gujarat,  away  from  thelr factory.
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6.2         Further,   I   f.ind   that   there   are   no   such   detaHs   avallable   on    records

showing    that    the    abovementioned    Orders    of    the    earlier    Commissioner

(Appeals)     dated     22.09.2017     and     also     dated      12.10.2017     have     been
challenged      by      the      department      before     the      higher     appellate      forum.

Accordingly,   I   find   that   t:he   issue   has   attalned   the   flnality   ln   respect  of  the

appellant.   Further,  there  is  no  dispute  ralsed  by  the  adjudicating  authonty  at

any   point   of   time,    about   the   receipt   and    utilization    of   said    services   and

•ayment  of  service   tax   on   the   said   services   by   the   appellant.   There   is   no

change   in    legal    provisions   or   judlcial    pronouncements   contrary   to   above

findings,  which  the  adjudicating  authority  has  brought  on  records.

6.3         In   view   of  the   above,   I   find   that  the   impugned   order   issued   in   the

Jresent  case,  confirming  demand  of  Rs.1,47,147/-against  the  appellant,   is

not  legally  sustainable  and  liable  to  be  set  aside.   Further,  when  the  demand

is  not  sustainable  and  set  aside,  question  of  demand  or  interest  and  penalty
`]oes  not  arise.

7.          In  view  of  the  discussion   in  foregoing   paras,   I  set  aside  the  impugned

order  and  allow  the  appeal  filed  by  the  appellant.

8.         The  appeal  filed  by  the  appellant  stands  disposed  off  in  above  terms.-iEERE
;i:-ife(Akhilesl

Commission
mar)
Appeals)

Date:       ||THJANUARY,   2022

At:t:estedEiEE
(M.P.Sisodiya)

Superintendent  (Appeals)
Central  Excise,  Ahmedabad

By  Regd.  Post A.  D

TO,

M/s.  Leamak  Healthcare  Pvt.  Ltd.,

Sarkhej-Bavla  Highway,

Matoda,  Ahmedabad

Copy  to   :

1               The  pr.  Chief commissloner,  CGST  and  central  Exclse,  Ahmedabad.
2.              The  commissioner,  Central  Tax,  Commissionerate:Ahmedabad-North.
i               The  Deputy  commissioner,  CGST,  D.iv-IV,  Ahmedabad-North.i The  Deputy  Commissioner  (Systems),  CGST,  Ahmedabad-North.

Guard  file
5.                   PA   File
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